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Marlt:n~ II. Don~h, $e<:rctary
Fe<kraJ Communicalions Commission
Portals II, Filing C~nln,TW-AJ25
W&5hmglon. D.C. 20554

RECEIVED
MAyt51002
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IJIIQ" 1Mr__

R~: MM Docket N.... 89-120
FM Table of Allolmen"
(NorlhWl e, Cuba, Wavnl'S,-ille. Lake 01.llrk and ~:Ioon, MOl

Dear Ms. Dortch

EncJoseO herewith for fIlini, em bclr.al f of our client., Lakc Broadcasting, Inc, arc all original and
four (4) copies of Its Pdition for Rcsonsldcrauon concerning thc CommIssion', Memoumllum
Opinion und Or-der. FCC 02-100, relcL<icd Aplil 18,2002, in !he ahQ'·c-refcrenecd mailer

Please direct all communicatiOM coocerning thIS mann to !he undenigned.

Ene.

cs As on Cc:niflCate of Service (w'enc.)



BEFORE THE

$tberal «:ommunicationll CIl:ommillllion
In lhe: Mau~, of

A",."du"l1l of Section 7J.202(b).
T.ble: ofAllotmmlJ.
FM Bro..dClj:l SUlllOOi

(Non.h..)~. CIOba. .....)nn"I~.
l.IU Chm. and Eldon.l\lI.ssoun)

(A\'3, lliwlson and
Mountain Gro...~ MIssouri)

(Colambla. &urbon, l..casbu<&
Ocr1lki. 0."'00 and Cuba, Milo5OU,i)

To: The CommiSSion

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MM Docke! No. 89-120 RECEIVED

MAy! 51002

MM Dl:<:ket No, 90·195

MM Dl:<:l;ct No, 9t-352

MM Ooclct So 92-214

PETITION .-OR RECONSIOERAT.OS

Lake Broadcasting. Inc. ('"Lalce"). licensee of SlatlOn KHMX(FM}. 1:.IOOn. MiS5OUri. by its

DUOrrocyS. pursualllto Section 1.106 of !he Commission's Rules. hereby seeks reconsideration of

!he Cornnussion', .\kmorundum Opmion and Ortkr f:MO&O /{').I'CC 02-100, rdeucd Apnl II.

2002, in this proc=ding.

I. MO&O II rcco~i7.cd trull We's Ik<:embc:r 3, 2001 Application for Review herein

challrogtd only that pan of !he Comnllssion Slaff lICtion in M~lJIO"andu", (}pillifJII ulld Order

(",\(0&0 n. 16 FCC Ked 1942J (Allocations B. 2001). thai affi~ the former /'o-tass Med,a

UurCDu's termination of the I'M channel rukm~king procC<.:ding in MM Docket No. 89-120. 11,.

Bureau concluded In MO&:O / that the dismissal of l..ake·s previous pttiuon for reconSideration as

moot"'as not premature. In MOdO 1/( 5). the CommisslOfl dell/cd l;W:'s Apphcalion for RC"IC:\\



and affimled the tcnninalion ofMM Docket No. 89-120, ageeing wilh the BUJt'all that dismissal of

Lake's appeal in that pcxceding ....as IlOl pranature. As Lake ..-.~Jl now e~pIa.in. MO&:O /I

ClTOIlL'Ousl)' affirmed the Bureau, and MM Docket No. 89-120 ~hould be reinstated.

2. l..ake's Application for RC'\'lCW and AIO&O 11 an: "two ships passing in the night~,

On the one hand. Lake rnamlalns mat ;1 is pl1:TJlatUfe for the Commission 10 taminate MM Docket

No. 89-120 because a pending appeal in lhe United State:; Court of Appeals for the District of

Columbia CjmQt (MidJoel S. Ria ~ FCC Case No. 01-1474, filed NO\"Cmbcr 1,2001) Inymts a

related license !'e"ocation proceedmg agatnst Michael S. Rice from blxoming final, and because the

lcchnicaI lllJ&l1lde mat Lake is seeking in MM Docket No. 89-12Q Ilas a sciClllifie and public

mterest le&itirMcy Indqlendent of ..-.hetber lake I~mams the licensee of Station KBMX (FM),

Channel 270A, Eldon. Missouri.

3. On the other band, MO&O lJ 's S & 6) concludes.: (a) the !'e,'ocauon of the

license for Station KBMX "had already become final-: (b) Lake's D.C. Cin:u;1 appeal "is irrde''lU'II

because that filing did not ehange the foct that the license revOClllioos were final'"; and (c) since

Lake's IK:cnse for StallOO KBMX on Qlannel 27M bas been K'\ucd, "we ''111 DOl: UJl&I'Ide lhc:

chwulel class'" Lake will now demonstrotc that all Lhn..-e conclusions are incorrect 115 a matter of

taw and should be K'\'ersed upon reconsideration

4 Lakc's Applica.tlQfl for RcvlCW llOled \hat Its Notice of Appeal In Case No. 01~1474

WliS filed ooe day after MO&O I was adopted lind one day beforc it was released. TIm!. it is not

surpr;SUI& that M()&O I made 110 rcfCft"llCe 10 I..akc'5 court appc:aI Therefore. l..akc's Appliauon

for Review emphasized the relevance of the Notice of Appeal to MM Docket No. 89-120

Specifically, the Notice of Appl:al ehalk'llgC5thc Commission's actions in Menwrandum Opi"ioil

and Ortkr ,"MOdO /In. 16 FCC Red 11394 (2001), concamng I.al;c's Petition for Eqwlablc

-2-



Relief. That Petition reqlJCStCd. inter alia, !hat the Commission should hold a supplemental hcarilll

and take such flll1her actions WI are necesSll'Y 10 afford Mr. Rice and the licensees of his five

stations a full and fair opportunity 10 dcmOll$lrate their qualifications 10 hold all the bnwkasl

autmnl.ations and applicauons al issue In the Commission's IaInted 1996 I"Cnll:alion hearing.

AlO&O 11/ affimled the denial of the Petition. and the Notice of Appeal dl:lllcngcs UlalllCtioo.

5. MOdO II ( 's 4 &. 5) refuulCQ Case No. 01-1474, but it eliOilOOllSly conclUlks

thaI this appeal is "irrelevant bccau9C that filing did flO{ change the fact lh.:U!he license revocations

Wl:rc final" It anrolplS 10 bolster llus view by quotina language from the COIIUllISS>Qn'S

Mcmt)ran(/um Opinion anti Order ("'MO&O IV"), 17 FCC Red 4111 (2002), ..... hich a~sertcdly

affirmed the Bureau's denial of Lake's Pel.lOOn for Equitablc Relicf(sec Paragraph 4 above), even

though the Commission originally did so in MO&O IJI.

6 llo\lo"cver. Lake filed a NOl.lce of Appeal COIlCU'TIing MO&O IV on Man:h 27. 2002

(Case No. 02-1103) l3yan April 9, 2002 Order (copy attached hereto), the Court of Appeals has

consolidated this appeal with Casc No. 01·1474, has CSl.3blishcd a briefmg schedule, and has SCI the

consolidaled case for oral argumenl on T~y. February 25, 200). A central issue 10 be decided

by t.... Court in the consolidated appeal is .....hether, not.....ithstanding lhe policy favoring

admlnistraU\~ IinalHy, statutory and constitutional requirements of fairness and due process

require lhat further procccdin~ be held with respect 10 lhe fCC's I"Cvocluion oflhe Rice SUltion

liccnsc:s. due to thc flUldammtally tamted and Wlfalr nature of !he ,,'CC's prior remcauOll

hearing. The Commission's rehanee in MO&O II on lhe asserted "finalily" of the prior

rc\'ocaUon detmninall(l(l is thus a prcjudg.mcnl of the outoomc of the coun appeal 1bc FCC

may believe ll\:lt lhe Court should rejecl lhe :lppcal. und It may bclie\'c thaI lhe Court will

eventually do so. bul mere bl:Jiefs and pruhetions as to the outCllmC of the pending appcaI are not

-3-



a sound basis for. currenl ruling in lhis related m:tllcr. Ralher than issue a ruling thaI is based

solely on Inc FCC's prejudgment of how the Court should or will rulc, the FCC should hold this

collateral proceeding in abc}'allCc, make illl argurncnlS to the Court at the appropri:nc tUllC, and

then await the Court's dc<:ision.

WllEREFORE. in ,"iew of the foregoing., l.3kc respoctfully asks the CommiSSion to

~sidcr and reverse MiliO If, reillSlale Wc's Petition for ReoonsideraIion. and hold the MM

Docket No. S9-12() proceeding in abeynnce, pending the outcome of judicial revicw in Case: Nos.

01_1474 and 02-1103 and any funheT pl'l)(:eC(1mgs lhat the Coun may Ofdcr pert.1ining to Station

KBMX.

Respectfully submincd,

LAKE UROAOCASTlNO, INC.

Cohn and Mw-ks LLf>
1920 N Street, N.W. Suite300
Washington, D.C. 20036
(202) 293-3860

115 AlIOmC)'S

Daled May IS, 2002
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;J;init.o J&t.t•• ([oud of J\pp.1tI.
FOIl THf. DIsTRICT OF CoUJuIU, CIAtiJIT

No. 01-1474 September Term, 2001

Michael S. Rice, at al.,
Appellants

,.
Federal CorrmJnications Commission,

Appellee

Filed On:

ORPER L__t\DlIl_

This case has been scheduled lor oral argulOOfll on Tuesday. February 25, 2003
at 9:30 AM bel0l8 Chief Judge Ginsburg and Citeuil.Ndges Santelle and Randolph.
The time and date of oral argumeol willllOl chanoe absent further order of the Court.

Consolidated with 02-1103

It is ORDERED, on the court's own motion, that a briefing schedule be
established as follows:

~Iant's Brief
~pellee's Briel
Appellant's Reply Brief
Deferred Appendix
Final Briefs
Oral Argurrent

Wed, OCt 23 2002
Fri, Nov 22 2002
Fri. Dec 6 2002

Fri, Dec 132002
Fri, Dec 27 2002

Tue, Feb 25 2003

Becaus81ha briefing schedule Is keyed to the date 01 argument, the Court will
grant requests lor extension ollirre limts lor brie's Of tfanscripls only lor extraordinarily
COfll)eIling reasons.

Parties are strongly encouraged to hand deliver their briefs to the clerk's office
on the date due. Filing by mail may delay the processing of the brief. Additionally.
counsel are reminded thai il liling by mail, they rrust utilize the most expeditious lorm of
delivery. .su. Fed.R App Proc. 25(a). Briels should be in finallorm. All briels and
appendices ITJ.lsl contain the dale that the case is scheduled lor oral argumenl at the
lop 01 the cover. SU D.C. Cir. Rule 28(a}(7).

A lur1her order 01 the Cour1 will be issued regarding the allocation 01 lime lor
argument.

BY:

FOR THE COURT:
~~ J. langer, Clei'X

~~
etleri Car1er
Deputy Clerk



O:RTIFlCAn: OF SF.RVICE

I. Maryam D JclTll:y, hereby certify WI I have mailed. lirst dass posIage prepaid. or

bave cal,l$Cd 10 be hand·dclivtrw. on lhis 15th day of May. 2002. a CQpy of the atlached

PETITION FOR RECONSIDERATlON 10 the following:

Peter H. Doyle, Cllicf(IIAND DELlVERY)
Audio Division
Media DUIl:3u Room 2·A36O
Fedt'ra1 Commumcallons CommiSSIon
Washinglon. DC 20554

John A. Karousos. Assistanl Chief(llAND DELIVERY)
Audio Di\·I.51on
Media Dureau Room 3-Al66
Federal Commurucal10nl Commission
Washington. DC 20554

lYd./liel M. Artnstroo&. Assodlile General Counsel (HAND DELIVER Y)
Omce oflhe General Counsel, LitigaliOfi Division
Fwernl Comrnuni(:a!iOllll ComrniMion Room 8-A-766
Washington. D.C. 20554

David D Ollenford, Esq.
Martin R. Leader. Esq
Shay, Pittman
2300 N Slrcct. N W.
WashmglOn, D.C. 20037-1128

COUDSel for CTC Communicalions, Inc.

Howard A. Topel. Esq.
Leventhal SentC\' 8l.1~mlan, P.L.L.C.
2000 K Streel. N. W., Suile 600
Washington. OC 21XlO6-1809

Counsel for lIerrio Broadusling, Inc. and
Rt'tcbd Bmadunlo.:. Corporalion

Mr. AI GCTmond
Columbia FM.loc. (KARO(FM»
503 Old 63 North
Columbia, Missollfi 65201


